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Avrising out of Order-In-Original No. PLN-AC-STX-66/2022-23 dated 30.06.2022 passed by

The Assistant Commissioner, CGST, Divisioh-Palanpur, Gandhinagar Commissionerate.

srfrersRat T AT & TaT/ M/s Jayeshbhai Nandlal Vaidhya,16, Sadbhav Building,
(&) | Name and Address of the Shastri Nagar Society, Jayveer Nagar Char Rasta, Near
Appellant | Bus Stand, Patan, Gujarat-384265.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR T T TALUE T G -
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso. to sub-section (1) of Section-
35 ibid : - ' ’
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In case of any loss of goods. where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
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‘In case of rebate of ,dlity' of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, ‘without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date .
‘on. which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200 /- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more.than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of

crossed bank draft in favour of Asstt. Registar of a branch of any
2




sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  =TaTeE e AfAET 1970 o duiita S St -1 F st Reifa o sgam 3w
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One copy of application or O.1.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  TAT Yo, Feld STET o U JaTaT ey ~ArEeanor ([Reee) T Iid diel & Hre
T Fdeami (Demand) TF &8 (Penalty) T 10% Jd ST AT AT g1 gaAiTh, STTERaH I8 ST

10 € ¥9C gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
FeRIT ITTE Y S AATH o (T, AT ZIIT Hed il G0 (Duty Demanded)|
- *(1) €S (Section) 11D % g (et ML,
(2) T e Sede Hiee @l I,
(3) e Fise M F Maw 6 & Tga o7 AWM

Ig & ST Ao odier # ager G STAT it gereT W srdfter arfere w & g & o aem fear
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) = amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (1) = ameer & wid erdfier TEfAHTor % THeT WG Yoo IUAT e IT §U€ {dariad gl af AT Fohy g
97 % 10% T I X STgl Sherer gve [T g a9 g9 3 10% AT IR hl ST Fehelt gl

, In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” '
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FNTORT 32T / ORDER-IN-APPEAL

This Order arises out of an appeal filed by M/s. Jayeshbhai Nandlal Vaidya,
16 Sadbhav Building, Shashtn Nagar Society, Jayveer Nagar Char Rasta Near
Bus Stand, Data1“1-384265 [hereinafter 1efe1red to as the appellant] against OIO No.
PLN—AC-STX-66/2022-23 dated 30.06.2022 [hereinafter referred to as the
impugned order| passéd by Assistant Commissioner, Central GST, Division:
Palanpur, COrrhnissionerate: Gandhinagar [hereinafter referred to | as the

adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant are registered with
Service Tax under Registration No. AAQPV1078HST001 and are engaged in
providing taxable services.. As per the information received from the Income Tax
| “department, discrepaﬁcies were observed in the total income declared by the
appellant in their ST-3 Returns when compared with their Income Tax Return
(ITR-5). f01:' thg period F.Y. 2016-17. Accordingly, letter/email dated 23.05.2020
was issued to the appéllant calling for the details of services provided during the
period F.Y. 2016—17; The appellant did not submit any reply. However, the
jurisdictional officers considered that the services provided by the appellant during
the relevant period were taxab!e under Section 65 B (44) of the Finance Act, 1994
and the Service Tax liability for the F.Y. 2016—17 was determined on the basis of
value of ‘Sales of Services’ under Sales/Gross Receipts from Services (Value from

ITR) and Form 26AS for the relevant period as per details below :

, Table
Sr.No | Details ' F.Y.-2016-17
(in Rs.)
1 Taxable value as per Income Tax data i.e Total Amount | 10,65,900/-
Paid/Credited under Section 194C, 194H, 1941, 194] or
Sales/Gross Receipts from Services (From ITR)
2 Taxable Value declared in ST-3 Returns 00
3 Differential Taxable Value (S.No-1-2) 10,65,900/-
4- | Amount of Service Tax including cess (@ 15%) 1,59,885/-

2.1 Show Cause Notice F.No. AR-V/JAYESHBHAI N. VAIDYA/ST-3-
SCN/2020-21 dated 17.06.2020 (SCN for short) was issued to the appellant

wherein it was proposed to demand and recover service tax amounting to Rs.
1,59,885/- for the period F.Y. 2016-17 under the proviso to Section 73 (1) of the
Finance Act, 1994 along with interest under Section 75 of the Finance Act 1994.

<
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Imposition of penalty was propdsed under Section 77(2), 77C and 78 of the
Finance Act, 1994. '

2.2 The SCN was adjudicated ex-parte vide thev impugned order wherein the
demand for service tax amounting to Rs. 1,59,885/- (considering the taxable value
as Rs. 10,65,900/-) was confirmed along with interest. Penalty equivalent to the
amount of service tax confirmed was imposed under Section 78 of the Finance Act,
1994 alongwith option for reduced penalty in terms of clause (ii). Penalty
amounting to Rs.10,000/- was imposed under Section 77(2) of the Finance Act,
1994 and Penalty @ Rs.200/- per day till the date of compliance or Rs. 10, 000/-
whichever is higher under the provisions of Section 77(1)(c) of the Finance Act,

1994,

3. Being aggrieved with the impugned order, the appellant have filed the

instant appeal on following grounds:

1 They are a Proprietorship firm and engaged in carrying out
Educational Services by way of running Tuition Classes. During the period F.Y.
"2016-17 the appellant has earned income from such educational services and the
SCN was issued by the department only on the basis of Income Tax data.
Communications from the department were either not received or received very
late, hence, they were unable to submit required details. The adjudicating
authority has passed the impugned order on the basis of data received from
Income Tax department without carrying out any verifications. The appellants

was also not given opportunity to submit their case.

(ii) The SCN was issued ‘entirely on the basis of data received from
Income Tax department and without verification of facts. Further, the S-CN was
despatched through e-mail only without any confirmation of its receipt. They
have promptly filed their Income Tax returns wherein they have declared all the

facts required to be declared.

(iii) - The adjudicating authority have confirmed the demand under Section
73 of the Finance Act., invoking extended period of time limitation. Whereas,

there was no suppression of facts or malafide intention on part of the appellant.

Moreover, the department have failed to fulfil their bu1de‘n%to q;n:ove\k and justify

_S‘

the validity of invoking the extended period of limitatidgs]
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the SCN becomes invalid and incorrect. In support of their contention they cited
the decision of the Hon’ble Supreme Court of India in the case of M/s Cosmic |

| Dye Chemical Vs Collector of Central Excise, Bombay reported as 1995 (75)
ELT 721 (SC). | |

(iv) That the SCN was issued in violation of the guidelines issued by the
Board vide Circular No. 1053/02/2017-CX, dated 10.03.2017 issued from F.No.
96/1/2017-CX.1. The Circular categorically states that SCN should be issued
after proper verification of facts and the onus is on the department fo prove the
invocation of extended period of five years. They also aileged that the SCN
dated 17.06.2020 was time barred as it was issued after the stipulated period of

five years.

(v) During the relevant period the appellant carried out education related
tuition activities and he has received an Income of Rs. 10,65,900/- during the
period FY 2016-17. Théy are eligible for exemption upto a value of Rs.
10,00,000/- in terms of Notification No. 33/2012-ST dated 20.06.2012."
However, the SCN was issued and demand was confirmed without considering

the same.

(vil)  As per their above submissions, sinée no demand of Service Tax is .
sustainable, therefore, imposition of penalty stands infructuous. In support they
cited that decision of the Hon’ble Supreme Court in the case of Hindustan Steel

- Vs State of Orissa reported as 1978 ELT (J159).

4. | Personal hearing in the case was held on 30.06.2023. Shri Arpan Yagnik,
Chartered Accountant, appeared on behalf of the appellant for hearing. He
submitted that the a'ppéllant had earned the income by providing tuition classes.
The taxable value was taken from IT data, on which the demand was confirmed by
the adjudicating authority without considering the exemption for basic threshold
- limit. He submitted copy of ITR and balance sheet and profit and loss account for

the F.Y. 2015-16 in this regard and requested to set aside the impugned order.

5. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during the personal hearing, and materials

available on records. The issue before me for decision is whether the demand of
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vide the impugned order, in the facts and circumstances of the case, is legal and

proper or otherwise. The demand pertains to the period F.Y. 2016-17.

6. Itis observed from the case.records that the appellant are registered under
Service Tax and during the relevant period that they were engaged in providing
taxable services falling under the category of “Educational Services-Tuition
Class”. During the period F.Y. 2016-17 they have filed their ST-3 Returns. These
facts are undisputed. However, Athe SCN was issued entirely on the basis of data
received from Income Tax department and without classifying the Services
rendered by the appellant and the impugned order was issued without causing any

- further verifications in this regard.

6.1 1 find it relevant here, to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3 it is instructed that:

Government of India
Ministry of Finance
Department of Revenue
(Central Board of Indirect Taxes & Customs)
CX &ST Wing Room No.263E,
North Block, New Delhi,
Dated- 21" October, 2021

7o,
All the Pr. Chief Commissioners/Chief Commissioners of CGST & CX Zone, Pr.
Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities-
reg.

Madamw/ Sir,

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification of facts, may be jfollowed diligently. Pr. Chief Commissioner
/Chief Commissioner (s) may. devise a suitable mechanism to monitor and prevent
issue of indiscriminate show cause notices. Needless to mention that in all such
cases where the notices have already been issued, adjudicating authorities are
expected to pass a judicious order after proper appreciation of facts and
submission of the noticee :

Considering the facts of the case and the specific Instructions of the CBIC, I find
that the SCN was issued indiscriminately and is vague, issued in clear violation of

the instructions of the CBIC discussed above. Further, the impugned order was

violation of judicial discipline is apparent.

Page 7 of 10
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7. Itis ﬁlrtﬁer observed that the.appellants have filed their ST-B Returns for the
relevant period and they have not received any ‘short/non duty payment notice’
from the jurisdictional officers. This implies that the appellant have made complefe
disclosures before the department and the department was aware abqui the
o activities being carried out by the appellant and these were never disputed.
'However, the impugned order was issued invoking the extended period of
limitation. In this regard it is relevant to refer the decision of the Hon’ble Supreme
Court of India in the case of Commissioner v. Scott Wilson Kirkpatrick (I) Pvt. Lid.
- 2017 (47) ST.R. J214 (S.C)], wherein the Hon’ble Court held that ~ “..ST-3

Returns filed by the appelldnt wherein they .... Under these circumstances, longer

period of limitation was not invocable”.

7.1 The Hon’ble High Court of Gujarat in the case of Comimissioner v.
Meghmani Dyes & Intermediates Ltd. reported as 2013 (288) ELT 514 (Guw.)

ruled that “if_prescribed returns are filed by an appellant giving correct

information then extended period cannot be invoked”.

o 1 also rely upon the decision of various Hon’ble Tribunals in following cases :

(@) Aneja Construction (India) Limited v. Commissioner of Service Tax,
Vadodara [2013 (32) 8.T.R. 458 (Tri.-Ahmd.)]

(b)  Bhansali Engg. Polymers Limited. v. CCE, Bhopal
[2008 (232) E.L.T. 561 (Tri.-Del.)] '

(c) Johnson Mattey Chemical India P. Limited v. CCE, Kanpur
[2014 (34) S.T.R.-458 (Tri.-Del.)]

7.2 Respectfully following the above judicial pronouncements and comparing
them with the facts and circumstances of the case, I find that the impugned order
have been issued in clear violation of the settled law and is therefore legally

unsustainable and liable to be set aside on grounds of limitation alone.

8.  The appellants have submitted the ITR-4 filed by the appellant for the period
F.Y. 2015-16 which confirms that the Income of the appellant during the preseding
Financial Year Le F.Y. 2015-16 was below Rs. 10,00,000/- and accordingly
claimed threshold exemp’aon in terms of Notification No. 33/2012-ST dated

o ——

20.06.2012. The relevant portion of the notification is reproduced

Government of India
‘Ministry of Finance
(Department of Revenue)
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Notification No. 33/2012 - Service Tax

New Delhi, the 20th June, 2012
G.S.R. (E).- In exercise of the powers conferred by sub-section (I) of section 93 of
the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Finance Act),
and in supersession of the Govermment of India in the Ministry of Finance
(Department of Revenue) notification No. 6/2005-Service Tax, dated the 1 st March,
2005, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section
(i), vide G.S.R. number 140(E), dated the 1 st March, 2005, except as respects things
done or omitted to be done before such supersession, the Central Government, being
satisfied that it is necessary in the public interest so to do, hereby exempts taxable
services of ageregate value not exceeding ten lakh rupees in any financial year from
the whole of the service tax leviable thereon under section 66B of the said Finance
Act: -
2. The exemption contained in this notification shall apply subject to the following
conditions, namely:- ‘ :
(i) the provider of taxable service has the option not to avail the exemption contained
in this notification and pay service tax on the taxable services provided by him and
such option, once exercised in a financial year, shall not be withdrawn during the
remaining part of such financial year; :
(ii) the provider of taxable service shall not avail the CENVAT credit of service tax
paid on any input services, under rule 3 or rule 13 of the CENVAT Credit Rules,
2004 (herein after referred to as the said rules), used for providing the said taxable
service, for which exemption from payment of service tax under this notification is
availed of; ’
(iii)the provider of taxable service shall not avail the CENVAT credit under rule 3 of
the said rules, on capital goods received, during the period in which the service
provider avails exemption from payment of service tax under this notification;
(iv) the provider of taxable service shall avail the CENVAT credit only on such
inputs or input services received, on or after the date on which the service provider
starts paying service tax, and used for the provision of taxable services for which
service tax is payable;
(v) the provider of taxable service who starts availing exemption under this
notification shall be required to pay an amount equivalent to the CENVAT credit
taken by him, if any, in respect of such inputs lying in stock or in process on the date
on which the provider of taxable service starts availing exemption under this
notification;
(vi) the balance of CENVAT credit lying unutilised in the account of the taxable
service provider after deducting the amount referred to in sub-paragraph (v), if any,
shall not be utilised in terms of provision under sub-rule (4) of rule 3 of the said
rules and shall lapse on the day such service provider starts availing the exemption
under this notification;
(vii) where a taxable service provider provides one or more taxable services from
one or more premises, the exemption under this notification shall apply to the
aggregate value of all such taxable services and from all such premises and not
separately for
each premises or each services; and
(viii) the ageregate valie of taxable services rendered by a provider of taxable
service from one or more premises, does not exceed ten lakh rupees in the preceding
financial year. ' ,
Explanation.- For the purposes of this notification,-
(4) "brand name" or "trade name" means a brand name or a trade name, whether
registered or not, that is to say, a name or a mark, such as symbol, monogram, logo,
label, signature, or invented word or writing which is used in relation to such
specified services for the purpose of indicating, or so as to indicate a connection in
the course of trade between such specified services and some person using such
name or mark with or without any indication of the identity of that person, '
(B) "aggregate value" means the sum total of value of taxable services charged in the
first consecutive invoices issued during a financial year but jfgg,ggo include value

¢
o,
charged in invoices issued towards such services which ag gac«e‘-zizjg;?ﬁ{b}m whole of

. . . . ’1.. _"\\;—._; >4 3
service tax leviable thereon under section 66B of the SZ Figiance~4ct »al*{der any
7 N &‘( v :' A

other notification.”
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8.1 Examining the above legal provisions with the facts and circumstances of
the case [ find that the appellant are eligible for basic threshold exemption of Rs.
10,00,000/- during the period F.Y. 2016-17 which was not considered by the

adjudicating authority and the demand was confirmed indiscriminately.

9. In view of the discussions I am of the considered view that the impugned
order confirming the demand of service tax amounting to Rs. 1,59,885 /- was
issued indiscriminately in violation of the limitation clause as well as the principles
of natural justice and therefore, these discrepancies have rendered the order legally
incorrect and unsustainable and liable to be set aside on merits as well as on
limitation. As the demand fails to sustain, the question of interest and penal.ty does

not arise.

10. In view of the above discussions the impugned order is set aside and the

appeal filed by the appellant is allowed.

NN N O
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" The appeals filed by the appellant stands disposed of in above terms.

3

i
(Shiv Pratap Singh)

Commissioner (Appeals)

AttEed: - Dated; LL July, 2023
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(Somnath €haudhary)
Superintendent, CGST,
Appeals, Ahmedabad
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To

M/s. Jayeshbhai Nandlal Vaidya,
16, Sadbhav Building,

Shashtri Nagar Society,

Jayveer Nagar Char Rasta,

Near Bus Stand, Patan-384265
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Copy to:

1. The Principal Chief Commiséioner, Central GST, Ahmedabad Zone.

2.  The Commissioner, CGST, Gandhinagar.

3; The Assistant Commissioner, CGST & Central Excise, Division : Palanpur,
Commissionerate : Gandhinagar | |

4.  The Dy/Assistant Commissioner (Systems), CGSTAppeals ,Ahmedabad.

(for uploading the OIA)
Guard File.
P.A. File.
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